UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
JUDGE RICHARD L. SPEER
Osman/SandaPerviz
Case No. 02-35202
Debtor(s)

N N N N N N

MEMORANDUM OPINION AND DECISION

This cause comesbeforethe Court after an Evidentiary Hearing on the Debtors' Motion to Show
Cause Againg Ocwen Federal Bank for Violation of Stay. Present at the Hearing were the Debtors,
Osman and Sanda Perviz, the attorney for the Debtors, Jerry Purcdl, and the attorney for Ocwen Federa
Bank, Mark Bredow. At the Hearing, the Debtors asked that this Court award them attorney feesin the
amount of $2,555.00, and damages, indusive of punitive damages, inthe amount of $10,000.00 for Ocwen
Bank’ s Postpetition and Postdischarge collectionactivities. After considering the matter, the Court, for the
reasons that will now be explained, finds that the evidence supports the Debtors position, and thus
judgment will be rendered in the amounts requested.

FACTS

The Debtors, Osmanand Sanda Perviz (hereinafter referred to collectively asthe “Debtors’), live
together with their three young childrenand a parent of one of the Debtors. The Debtor, Sanda Perviz, is
presently employed at Wal-Mart; while the Debtor, Osman Perviz, is unemployed on account of a
disshility.
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Assecurity for ahome loan, Ocwen Federd Bank (hereinafter referred to as“Ocwen’) obtained
amortgage interest in the Debtors residence. Duringthe first part of the year 2002, the Debtors became
ddinquent, by at least a couple of monthly payments, on their loan obligation to Ocwen. Based upon this
delinquency, Ocwen declined to accept the tender of any future payments.

On August 8, 2002, the Debtors filed a petition in this Court for relief under Chapter 7 of the
United States Bankruptcy Code. Intheir petition, the Debtors listed Ocwen as a secured creditor holding
adamvaued at $50,000.00. (Doc. No. 1, Schedule D). Notice of the Debtors bankruptcy petitionwas
sent to a Pogt Office Box Ocwen utilizes as its designated locationfor the receipt of mortgage payments.
(Cr. Ex. A). Additionally, with respect to Ocwen's secured claim, the Debtors listed the law firm of
Wetman, Weinberg, & Re's, who were aso provided withnotice of the filing of the Debtors bankruptcy
petition. (Doc. No. 2).

On December 6, 2002, an order of discharge in the Debtors bankruptcy case was entered in
accordance with 11 U.S.C. § 727. (Doc. No. 10). Notice thereof, was again sent to the address utilized
by Ocwen for the receipt of payments. (Doc. No. 11). Exactly sx months later, on June 6, 2003, the
Debtors filed ther ingant Motion for Violaion of Stay based upon both postpetition and postdischarge
collection activities undertakenby Ocwen. (Doc. No. 17). Asit pertains to these collection activities, the
evidence produced at the Hearing reveal ed the fallowing rdevant factud information; these facts, as listed
below, shall condtitute this Court’ s findings of fact pursuant to Bankruptcy Rules 7052(a) and 9014(c).

Since filing for bankruptcy, the Debtors have received phone cals, numbering in the hundreds,
regarding their loanobligationwith Ocwen. On some days, up to eight phone cals would be made to the
Debtors regarding their past due account withOcwen. Although the Debtors could not specify each exact
date and time inwhichthe phone cdls occurred, the Debtor, Sanela Perviz, could recdl the specific names
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of some of the parties who regularly made the cdls. In addition, Mrs. Perviz specificdly recalled that
shortly after January 3, 2003, the date on which the Debtors vacated the property against which
Ocwen held its mortgage interest, they were again contacted by Ocwen at their new place of

residence.

On the mgjority of occasons, Mrs. Perviz answered the phone cdls initiated by Ocwen, which
usudly lasted no more than ten seconds. During many of these phone conversations, Mrs. Perviz, in
addition to informing the cdler of therr pending bankruptcy, told the cdler to contact her attorney, Mr.
Purcdl. In doing so, Mrs. Pervizwould give the caler both the name of her attorney and his phone number.
Based upon the time of the day in which many of the phone cdls were made, Mrs. Perviz, who works
second shift, had her d egpdisturbed. Onaccount of the disruptionof her deep, Mrs. Perviz was prescribed
a medication for nervousness, the cost of which was covered, for the most part, by her employer-

maintained hedth insurance.

Inadditionto telephone cdls, after filingfor bankruptcy, numerous correspondences were sent by
Ocwento the Debtors regarding their loan obligation. As presented to the Court, these correspondences
may be grouped into four categories. (1) account statements; (2) matters regarding insurance; (3)
correspondences from a legd representative of Ocwen; and (4) a miscellaneous correspondence. The
substantive contents of these correspondences, grouped by the four different categories, are asfollows:

Account Statements

-A Statement dated April 7, 2003, setting forthan amount due of $6,258.10. (Ex.
No. 3).

-A Statement dated May 19, 2003, setting forth an amount due of $9,797.57.
(Ex. No.9).
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In both of these account statements, the account-debtor was directed to read
certain information concerning if they had filed for bankruptcy. Thisinformation
provided, among other things, that if a discharge had been entered, the account-
debtor was not persondly liable for the loanobligation, but may il be subject to
foreclosure proceedings. Smilaly, the information provided that once the
automatic stay is relieved, Ocwen may exercise its right to obtain the property
secured by its mortgage. The Debtors were aso provided with a phone number
to cdll if they wanted Ocwen to discontinue sending the account statements.

| nsurance M atters

-An insurance payment request letter dated April 21, 2003. In thisletter, it is set
forth that if there is a lapse in the coverage provided by Debtors insurance
company, they will be responsible for a$493.00 charge for force place insurance.
(Dr. Ex. No. 4). This payment request letter was then followed by a second
notice dated May 16, 2003, wherein it was again reiterated that the Debtors
would be responsible for any charge incurred by Ocwen on account of algpsein
insurance. (Dr. Ex. No. 7).

-A noticedated June 6, 2003, informingthe Debtorsthat, at thar expense, Ocwen
had obtained force place insurance. (Dr. Ex. No. 11.).

-A letter dated duly 24, 2003, informing the Debtorsthat the force place insurance
had beenterminated as of July 1, 2003, but that they would be charged $206.65
for the time the coverage was in force. (Dr. Ex. No. 16).

Correspondences from a legal representative of Ocwen

-Two letters from alaw firm, dated May 2, 2003 and May 17, 2003, stating that
it has been “authorized” by Ocwen to contact the Debtors regarding their loan
obligation with Ocwen. In these letters it then goes on to state, (presumably to
comply with the F.D.C.P.A.) that it is “atempting to collect a debt and dl
information obtained will be used for that purpose.” (Dr. Ex. Nos. 6 & 8).

-Threelettersrespectively dated June 3, June 25, and August 8, of 2003, fromthe

law firmretained by Ocwen. Intheseletters, the just-above information was again
restated. I naddition, these letters conveyed two additional substantive matters:. (1)
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that dternativesmay be available regarding the payment of Ocwen’ s mortgege so
as to prevent aforeclosure action; and (2) if the Debtors are in bankruptcy, the
letter should not be construed as an attempt to collect adebt. (Dr. Ex. Nos. 10,
13 & 17).

Miscellaneous

-A letter dated July 14, 2003, from Ocwen's Loan Servicing Department to the
Debtors regarding a change in the terms of their loan. In this letter, (agan
presumably to comply with the F.D.C.P.A.), itisstated the Ocwenis “ atempting
to collect adebt and any informationobtained will be used for that purpose.” (Ex.
No. 14).

Based upon both the continuous and numerous phone cdls, together with the above
correspondences, the Debtors contacted their attorney, Mr. Purcel, on many separate occasions. The
hilling statement submitted by Mr. Purcdl showsthat these correspondences began on December 5, 2002,
and continued onaregular basis dmost up until the time of the Hearing held in the instant matter. Asapart
of his response to the Debtors complaints, Mr. Purcel mailed to Ocwen (or its legd representative),
numerous letters, the contents of which are more fully explained immediately below:

-A letter dated December 5, 2002, wherein it was advised that the Debtors had
filed for bankruptcy and had or would be soon receiving their discharge. (Dr.Ex.
No. 1).

-A letter dated May 1, 2003, wherein, after again dating that the Debtors had filed
for bankruptcy, Mr. Purcd, inno uncertainterms, informed Ocwenthat dl contact
with the Debtors should immediately cease. (Dr.Ex. No. 5).

-A cover letter dated June 10, 2003, wherein a copy of the instant Motion to
Show Cause for Violation of the Stay was enclosed. (Dr.Ex. No. 12).
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-A letter dated July 24, 2003, to Ocwen regarding that noticeswere ill being sent
to the Debtors, and making a demand upon Ocwenfor damagesinthe amount of
$5,000.00. (Dr.Ex. No. 15).

-A letter dated August 29, 2003, to Ocwen demanding that it desist making phone
calsto the Debtors to collect on its debt. (Dr.Ex. No. 18).

-A letter dated September 29, 2003, to Ocwen's legd counsdl. In this letter, Mr.
Purcel refers to thirteen letters he had previoudy sent regarding his demand that
Ocwen cease contacting the Debtors. In addition, Mr. Purcd states in this letter
that, aslate as September 9, 2003, his dients had informed himthat they were il
recaiving phone cdls from Ocwen regarding their prepetition debt. (Dr.Ex. No.
19).
No evidence, however, exiss tha Mr. Purcd ever persondly cdled Ocwen or one of its legd

representatives concerning the phone calls and letters received by the Debtors.

Altogether, Mr. Purce billed the Debtors $2,555.00 (14.6 hrs. @ $175.00 per hr.) for thetime he
gpent inattempting to get Ocwento ceaseits collection activities. Also relevant to this case, it was brought
to the Court’ s attention, and judicia notice may be taken of the fact, that the Debtors never reaffirmed on
their debt with Ocwen; nor did the Debtors, in the statement of intention, indicatethat they would reaffirm
on their obligation with Ocwen.

11 U.S.C. § 362. Automatic Stay

(a) Except as provided in subsection (b) of this section, a petition filed under
section 301, 302, or 303 of thistitle, . . . operates as a stay, applicable to all
entities, of —
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(6) any act to collect, assess, or recover a dam againg the debtor that
arose before the commencement of the case under thistitle| ]

(h) Anindividud injured by any willful violationof a stay provided by this section

shdl recover actual damages, induding costs and attorneys fees, and, in
appropriate circumstances, may recover punitive damages.

11 U.S.C. § 524. Effect of discharge
(& A discharge in acase under thistitle—
(2) operates as an injunction againg the commencement or continuation
of an action, the employment of process, or an act, to collect, recover or

offset any such debt as a persond lighility of the debtor, whether or not
discharge of such debt iswaived| ]

DISCUSSION

Based uponthe activities set forth above, the Debtors, in their Motion for Violation of Stay, seek
to recover damages, induding attorney fees. As suchadetermination concerns aviolaionof the automatic
stay and implicatesa proceeding for the recovery of damages for violation of the discharge injunction, this
meatter isa core proceedings pursuant to 28 U.S.C. 88 157(b)(2)(G)/(0). See, e.g., Inre Latanowich,
207 B.R. 326, 332-33 (Bankr. D.Mass.1997). Thus, in accordance with 28 U.S.C. 88 1334 and
157(a)/(b)(1), this Court has the jurisdictiond authority to enter afina order and judgment in this matter.

Stated broadly, the automatic stay, whichis set forth in 11 U.S.C. § 362(a), stops all collection
activitiesrelated totherecovery of a prepetition debt againg the debtor. The purpose of the stay istwofold:
(2) to ensurethe orderly liquidationof the debtor’s bankruptcy estate; and (2) to provide the debtor with
abreathing spdll fromcreditors collectionefforts. United Statesv. Nicolet, Inc., 857 F.2d 202, 207 (3
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Cir.1988). To effectuateits purpose, 8§ 362(a) sets forth eight categories of proscribed conduct. Relevant
to this case, is paragraph (6) of 8 362(a) which enjoins a creditor from engaging in any act to collect or
recover on a clam that arose before the commencement of the bankruptcy case. 11 U.S.C. § 362(a)(6).
Acts encompassed within the scope of § 362(8)(6) may include, as occurred here, mailing letters and
meaking phone cdlsif their purposeisamed at collecting ona prepetitiondebt. Ryan v. Ohio Edison Co.,
611 F.2d 1170, 1175 (6™ Cir.1979).

Once aviolation of the stay occurs, paragraph (h) of § 362 provides that “[a]n individud injured
by any willful violationof astay . . . shdl recover actua damages, including costs and attorneys’ fees, and,
inappropriate circumstances, may recover punitive damages.” Asused here, “willfu” does not reguire any
specific intent to violate the Say. Rather, “willful” hassmply beeninterpreted to mean any intentiona and
ddiberate act undertakenwithknowledge —whether obtained through forma notice or otherwise — of the
pending bankruptcy. In re Kortz, 283 B.R. 706, 712 (Bankr. N.D.Ohio 2002). Patton v. Shade, 263
B.R. 861, 866 (C.D.III. 2001).

Inoppositionto any “willful” violation of the stay, Ocwen’ sraiseswhat are essentidly two different
arguments which will be addressed in order. First, Ocwen argues that most of the statements sent to the
Debtors were merdly account statements or other technical statements and, were therefore, in no way
intended as an action to collect adebt. In more detall, a legd memoranda submitted to the Court stated
as falows “. . . Ocwen can State that they periodicaly send notices to debtors not with the intent of
pursuing a deficiency againsgt them, but to indicate to debtors that there may be an arrearage and Ocwen
maintains their lienrights notwithstanding the debtors' discharge. Thisisdone more asa service to debtors
with the intent of preventing foreclosure and not with the intent of harassment or violaing any Satutory
injunctions.” (Doc. No. 20, a pg. 2).
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Second, Ocwen contends that it never received proper notice of the Debtors bankruptcy since
mog, if not dl, of the noticesregarding the Debtors status inbankruptcy were sent to the address Ocwen
uses for the receipt of payments, whose location isin Los Angeles, instead of being sent to its addressin
Orlando which, among other things, processes bankruptcy matters. In support of this position, Ocwen
submitted as evidence a copy from its web page which clearly set forth these different addresses.

From an initid standpoint, Ocwen's first argument completely ignores the literdly hundreds of
phone cdls it initiated to the Debtors regarding the lack of paymentsonitsdebt. In this respect, it issmply
inconceivable that Ocwen would make such alarge number of cdls, asit argues, Smply asa*“service’ to
the Debtors, or to otherwise preserve its lien rights. However, evensetting aside the phone calls, Ocwen’'s

firg argument Hill lacks merit.

A review of the statements sent by Ocwen, whether the account statements, insurance
correspondences or other matters, dl state inno uncertainterms that Ocwenis attempting to collect adebt,
and that the Debtors are liable for this debt. To just scratch the surface, one of the insurance letters sent
by Ocwen states that “[a]t your expense, we have purchased insurance to protect” our interest. (Dr. Ex.
11). Equdly notable, isthe fact that awarning was set forth in those correspondences sent by Ocwen’s
legd representative; the contents of this warning specificaly stated the purpose of the letterswasto collect
adebt, a stlatement which, under the Fair Debt Collection Practices Act, is required when an entity, other
than the actual creditor, engages in debt collection activities. 15 U.S.C. § 1692e(11). Besides these
examples, many additiond indicators can be gleaned that the true nature of the correspondences sent to
the Debtors, and as set forth in detail in this Court’ sfindings of fact, were aimed at collecting on its dett,
asopposed to merely being a“ service” provided to the Debtors. For brevity’s sake, however, the Court
will not address each of these indicators in detail, but will insead end by smply positing these two

questions: (1) how should a debtor interpret the receipt of account statements with ever increasing
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balances; and (2) how would a reasonable debtor interpret aletter sent fromalaw firmwhereinit is stated
that the law firm has been authorized by the creditor to take action regarding the past-due nature of the

debtor’ s account?

Inrebuttal, Ocwen brought to the Court’ s attention that many of the correspondencesit sent to the
Debtors made alowances for bankruptcy, with three of the letters specificaly stating that the Debtors
should ignore the correspondences if they had filed for bankruptcy rdief. Taken thustoitslogica end, it
is Ocwen' s positionthat aletter aimed at the collection of adebt will not violate the automatic stay so long
asaprovisoninthe letter aso makesdlowancefor the fact that the debtor may be inbankruptcy. Although
this may have some degree of truth in certain very limited circumstances, — by way of example, the Sixth
Circuit Court of Appeds has held that sending areaffirmation|etter does not automaticaly violatethe stay
of § 362" — in this case the scope and breadth of Ocwen’ s correspondences are smply too greeat to be
purged by a few smple disclamers concerning the hypothetica existence of a bankruptcy proceeding.
Thus, for dl thesereasons, it is Smply inconcelvable that those phone calls and correspondences initiated
by Ocwen and its legd representative were, in the aggregate, anything but an attempt to collect on a
prepetition debt owed by the Debtors. As a reaullt, it is the holding of this Court that Ocwen'’s actions
congtituted a“willful” violation of the type of conduct prohibited in paragraph (6) of § 362.

Turning now to the Ocwen’s second argument concerning improper notice, it is true that, for
organizationd reasons, mog large financid inditutions, such as Ocwen, utilize different addresses and
departments — which sometimes, as is the case here, are on different sides of the country — to handle

different types of financid transactions. Based thereon, it is quite common for a debtor, as occurred here,

1

Pertuso v. Ford Motor Credit Co., 233 F.3d 417, 424-25 (6" Cir.2000).
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to cause notice of his or her bankruptcy petitionto be sent to animproper addresswithin the corporation.
When this does happen, ddlays with the corporate-creditor ceasng its collection activities often occur.
While not preferable, this has become an accepted redity, and therefore, in some ingancesmay inthe very
short term mitigate againg the existence of a“willful” violation of the stay for purposes of § 362(h). See
Claytonv. King, et al. (InreClayton), 235B.R. 801, 811-12 (Bankr. M.D.N.C.1998) (improper notice

may mitigate damages).

Nevertheless, while an octopus may have eght legs, it is 4ill the same octopus. As a result,
bankruptcy law not only requires, but demands, that companies, whether large or smal, have in place
procedures to ensure that forma bankruptcy notices sent to an interndly improper, but otherwise vdid
corporate address are forwarded in a prompt and timely manner to the correct person/department. Asa
consequence, Ocwen's defense that its collection efforts againgt the Debtors were merely the result of a
flaw initsinterna organizationa sructure—the argument that the right hand does not know what the | eft
hand is doing —falls on desf ears.

Thisrule hasbeen universaly followed by other bankruptcy courts, and isredly just an extenson
of the principle that corporations are expected to have in place procedures to ensure that they comply with
al aress of the law. By way of example, in In re Withrow, the bankruptcy court stated that a creditor’s
“election to operate through acomplex system of distant agents must be responsible for consequences of
breakdowns in that system. It cannot create a complex system likely to produce stay violations and then
assert the results of that complexity asadefense” 93 B.R. 436, 439 (Bankr.W.D.N.C.1988) (internd
parentheses omitted). Also, inHenry v. Assocs. Equity Home Servs. (InreHenry), acase amilar to this
onein that notice was given to an improper department, it was noted that “the automatic stay does not
recognize such compartmentalizationof a creditor — notice to an entity is notice.” 266 B.R. 457, 470 fn.7
(Bankr. C.D.Cal. 2001).
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In addition, and athough the following suppositions were not actudly substantiated at the Hearing
held in this matter, Ocwen' s position regarding the lack of formal notice operating as a mitigating factor
agang the existence of any “willfu” conduct is smply not cogent. To begin with, given Ocwen's satus as
alarge financid inditution, handling many consumer mortgage transactions, this cannot be the firg time that
notice of abankruptcy petitionwassent to the address utilized by Ocwen for the receipt of payments. Thus,
unless Ocwen simply refuses, in al bankruptcy matters, to acknowledge notices sent to an improper
address, it must have in place an interna procedure to handle such matters. In a like manner, this Court
highly suspects that Ocwen, as with most other businesses who receive large sums of money from the
genera public, has in place an interna procedure to ensure that if a payment is sent to an improper
department, receipt of that payment will still be timely forwarded to the proper address.

However, even stting dl this aside, whether the Debtors sent notice of ther bankruptcy to the
correct address is actually amoot point. For purposes of § 362(h), bankruptcy law only requires thet a
party receive actua notice which is defined as the type of notice that would cause areasonably prudent
personto makeafurther inquiry; forma noticeisnot required. Inre Flack, 239B.R. 155, 163-64 (Bankr.
S.D.Ohio 1998); Haile v. New York State Higher Educ. Servs. Corp., 90 B.R. 51, 55
(W.D.N.Y.1988). Asit appliesthereto, it cannot be disputed that Ocwen wasimparted with actud notice
of the Debtors gatus in bankruptcy, but despite such knowledge continued its collection efforts. For
starters, when Ocwen cadled the Debtors regarding its claim, it was repeatedly informed by the Debtors
that they had filed for bankruptcy protection, giving the name and phone number of their atorney, Mr.
Purcd, inthe process. Inaddition, theDebtors’ attorney, dthough not actudly making any phone cals, sent
numerous correspondences to Ocwen regarding Mr. and Mrs. Perviz' s atus as debtorsin bankruptcy.

Therefore, insum, despitehavingbothforma and actual notice of the Debtors' bankruptcy petition,

and thereafter having more than an ample amount of time to ensure compliance withthe Bankruptcy Code,

Page 12



InrePerviz
Case No. 02-35202

Ocwen smply continued withitscollectionactivities as if the Debtors had never filed for bankruptcy. Thus,
the overwheming weight of the evidence leads to the conclusion that, within the meaning of paragraph (h),
Ocwen willfully engaged in collection activities that are vidlative of the type of conduct proscribed in §
362(a)(6).

Evenso, it isunderstood that damages are only recoverable under paragraph (h) of 8 362 if, at the
time the violaion(s) occurred, the stay was actualy ineffect. For collectionactivities, suchasthose at issue
here which are prohibited by § 362(8)(6), the stay terminates when the debtor is granted a discharge, an
event which occurred in this case on December 6, 2002. 11 U.S.C. § 362(c)(2)(C).? Asit concernsthe
Debtors Mation for Violaion of Stay, this raises anissue asto the applicability of the automatic stay, and
the Debtors  entitlement to damages thereunder.

To begin with, the evidence presented to the Court shows that al of Ocwen'’s correspondences,
together with amogt dl of Mr. Purcd’s legal work related to Ocwen's collection activities occurred after
the Debtors received thar discharge. Furthermore, while the Court finds it credible that the Debtors
received hundreds of phone cdls from Ocwen, —inparticular, it isnoted that Mrs. Perviz could recal some
of the names of the individud calers— the testimony regarding the timing of these calls was vague as to

2

(¢) Except as provided in subsections (d), (€), and (f) of this section—

(2) the stay of an act againgt property of the estate under subsection (&) of this section
continues until such property isno longer property of the estate; and

(2) the stay of any other act under subsection (&) of this section continues until the eerliest of—

(C) if the caseis a case under chapter 7 of thistitle concerning an individud . . . the
time adischarge is granted or denied.
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what portion of the cals occurred postpetition, but predischarge. Inthisregard, while ajourna would have
been helpful, the testimony dlicited from the Debtors, and especidly Mrs. Perviz, highly suggests thet the
vast mgority of the phone cdls made by Ocwen occurred postdischarge. Of particular importance, the
Debtors only first contacted Mr. Purcel concerning Ocwen's phone calls on December 5, 2002, just one
day before the Debtors were granted a discharge in their bankruptcy case. Accordingly, while Ocwen’s
collection activities certainly congtituted a “willfu” violation of the type of conduct proscribed in §
362(a)(6), the Court does not have before it sufficient evidence to make a determination asto the extent
such actions, if any, occurred while the stay was in effect so asto be compensable under paragraph (h) of
§ 362.

This, however, does not mean that the Debtors are without a remedy; actions by a creditor to
collect on a debt after the entry of a bankruptcy discharge are smilarly prohibited by the bankruptcy
discharge as set forth in 11 U.S.C. 8§ 524(a). Ocwen, however, at the heering held inthis matter, objected
to the consderation of this statutory provisonon account of the Debtors' falureto raise the maiter in their
Motion for Violation of Stay. Nevertheless, while recognizing this deficiency in the Debtors Motion,
Ocwen’ s objection must be overruled because, as will be explained, the evidence necessary to support a
clam for damagesisfor al practica purposes the same regardless of whether the violationoccurs before
or after the bankruptcy discharge is entered. Thus, Ocwen, having had a far opportunity to defend itself
for aviolation of the stay, will in no way be prgjudiced by this Court addressing whether aviolaion of the
discharge injunction occurred, and if there exists such a violation, whether the Debtors are entitled to
damages. See generally Fep.R.BANKR.P.7015(b) (issues not origindly raised, if tried by implied consent
of the parties, shdl be trested asif they had originally been raised).

Section 727(a) providesthat, unless certain specified conditions exigts, a bankruptcy court “shall
grant the debtor a discharge].]” In order to bring effect to this section, § 524 of the Bankruptcy Code puts

Page 14



InrePerviz
Case No. 02-35202

into place an injunction at the time the order of discharge isentered. Among other things, paragraph (2) of
8 524(a), like paragraph (6) of § 362(a), enjoins acreditor from undertaking any act to collect or recover
on any debt that arose before the commencement of the bankruptcy case. Although from a substantive
standpoint, there are some minor differences in both the scope and language of 8§ 524(a)(2) and 8
362(a)(6), — for example, the discharge injunction only prohibits the collection of a debt as a persona
ligbility of the debtor — these two provisons areredly just different sides of the same coin. As pointed out
by the bankruptcy court inlnre Hessinger & Associates, 8§ 524(a)(2) amply makes permanent what had
previously been temporary under § 362(a)(6). 65 B.R. 657, 659 (Bankr. N.D.Cal.1994).3

However, unlike 8 362 which, pursuant to paragraph (h), specificaly authorizes, and in fact
demands that adebtor be awarded damageswhenacreditor engagesina“willfu” violation of the say, no
comparable provisonis set forth in 8 524. In Pertuso v. Ford Motor Credit Co., a case in which the
debtors sought to maintain a class action suit for a violaion of 8 524, the Sixth Circuit Court of Appedls
found this omisson sgnificant, Sting:

Congress amended the Bankruptcy Code in 1984 to provide an express right of
actionunder the automatic stay provisonof 11 U.S.C. 8 362(h). It did so because
reliance on the contempt power to remedy violaions of § 362 had been widdly
criticized. Congress amended § 524 at the same time it amended 8§ 362, but no
private right of action was added in 8 524. The contrast, we think, is indructive.

3

See Paglia v. &y Bank (InrePaglia), 2003 WL 22359516 * 5 (Bankr. W.D.Penn 2003) (“an’ act
to collect’ for purposes of § 524(a)(2) applies pari passu with respect to the same phrase for
purposes of § 362(a)(6).”); Jamo v. Katahdin Federal Credit Union (In re Jamo), 253 B.R. 115,
fn.11 (Bankr. D.Me.2000) (“the statutory languege of § 362(a)(6) and 8 524(a)(2) is pardld and
must be read to indicate that Congress meant to forbid the same acts.”), aff’ d, 262 B.R. 159 (1% Cir.
B.A.P. 2001), rev'd on other grounds, 283 F.3d 392 (1% Cir. 2002).
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233 F.3d 417, 422 (6™ Cir. 2000) (internal citation omitted). Based thereon, the Sixth Circuit held that it
would join those courts “that have hdd § 524 does not impliedly cregte a privateright of action.” 1d. at
422-23. Thus, the rule in the Sixth Circuit is that a debtor injured by aviolationof the discharge injunction
has no right to statutory damages. Instead, when a violation of the discharge injunction does occur, a
debtor’ s sole avenue of recourse— and the one for which is the traditiona remedy for aviolaionof acourt

order —isto bring an action against the creditor for contempt. Id. at 421.

Bankruptcy courts have both aninherent and, as set forth in § 105(a), the statutory power to hold
parties in contempt. Id. at 423, fn.1; Inre Harris, 297 B.R. 61, 69 (Bankr. N.D.Miss. 2003). When a
violationof the discharge injunctionof 8§ 524(a) isat issue, afinding of contempt is appropriate when, under
the identical standard as set forth in 8 362(h), the creditor’s actions are found to be “willful.” Inre
Pincombe, 256 B.R. 774, 782-83 (Bankr. N.D.II1.2000). Couched in the language of § 524, a“willful”
violaion of the discharge injunctiontakes place “if the creditor knew the discharge injunction was invoked
and intended the actions whichviolated the discharge injunction.” Poolev. U.B. Vehicle Leasing, Inc. (In
re Poole), 242 B.R. 104, 110 (Bankr. N.D.Ga.1999).

Based therefore upon the foregoing analysis of § 524(a), two related legd conclusons logicaly
follow. Frg, having found that Ocwen’s collection activities were violative of the type of acts proscribed
by § 362(a)(6), such activities, having occurred postdischarge, amilarly give rise to a violation of the
discharge injunctionas set forth in 8 524(a)(2). See Pertuso v. Ford Motor Credit Co., 233 F.3d 417,
425 (6™ Cir. 2000) (holding that it could not see how conduct not violative of § 362 could violate § 524).
Smilaly, snce Ocwen's postdischarge collection activities were aso found to be “willful” within the
meaning of 8 362(h), Ocwen isin contempt for violating the discharge injunction of § 524(a).
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A creditor found in contempt of violating the discharge injunction, is, in the court’s discretion,
subject to sanctions* Arruda v. Sears, Roebuck & Co., 273 B.R. 332, 345 (D.R.I. 2002). Although a
variety of sanctions are available, — e.g., afine paid into the court — most bankruptcy courts, when faced
with a willfu violation of the discharge injunction, allow the debtor an award of actua damages plus
attorney fees. Seelnre Goodfellow, 298 B.R. 358 (Bankr. N.D.lowa 2003); Walker v. M&M Dodge,
Inc. (InreWalker), 180 B.R. 834 (Bankr. W.D.La. 1995). InMiller v. Chateau Communities, Inc. (In
reMiller), the Sixth Circuit Court of Appeds specificaly uphdd thistype of anaward inastuationwhere
the discharge injunctionwasviolated on account of alessor’ srepeated attemptsto collect postpetitionrent.
282 F.3d 874, 875 (6™ Cir. 2002). Inlikefashion, this Court hastraditionaly awarded actual damages plus
attorney feesto adebtor injured by awillful violation of the discharge injunction. Mayer v. Huntington
Nat’'| Bank (In re Mayer), 254 B.R. 396, 397-98 (Bank. N.D.Ohio 2000). In this particular case, the
Court can see no reason to deviate from this practice given the broad scope of Ocwen’s postdischarge

collection activities againg the Debtors.

Turning now to the particulars of this case, this Court has no difficulty in approving the $2,555.00
in attorney fees and expenses asked for by Mr. Purcel. To begin with, the billing statement submitted by
Mr. Purcel was dearly limited to the following three categories of legd activities, dl of which were
undoubtably related to Ocwen’ s postpetition collectionefforts: (1) conferences withthe Debtors both over
the phone and in personregarding Ocwen’ s collectionactivities, (2) preparing lettersto Ocwen demanding
that they ceasether collection activities; and (3) preparing the ingant motion and matters related thereto.

4

Inredity, this means that the only meaningful difference betweenawarding damages under paragraph
(h) of the automatic stay provision, as opposed to awarding damages for contempt under § 524(a)
isthat the former ismandatory, while that latter is discretionary. Henry v. Ass' ¢ Home Equity Serv.
(InreHenry), 266 B.R. 457 (Bankr. C.D. Cal. 2001).
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Also, when set againgt the scope of Ocwen’s collection activities, the 14.6 hoursMr. Purcel spent to fully
perform such service does not seem out of line. Findly, Mr. Purcd’s billing rate of $175.00 per hour is
generdly in conformance with the hourly rate charged by other bankruptcy attorneysin this area.

Addressing now the question of actua damages, the Debtors contend, and especidly in the case
of Mrs. Perviz, that Ocwen's collection activities caused them ggnificant mental and emotionad distressfor
whichthey should be entitled to recelve damages. Insupport thereof, Mrs. Perviz testified that, on account
of Ocwen’s collection activities, she was prescribed with a nerve medication. It is, however, Ocwen’'s
position that neither of the Debtors actudly suffered from any sgnificant mental and/or emotiond stress;
and even if they did, they did not incur any actual damages, or a the very mogt, their actual damages were
minmd. By way of example, Ocwen was able to establish, on cross-examination, that the medication
prescribed to Mrs. Perviz was dmost completely covered by her employer-maintained hedlth insurance.
Moreover, Ocwen established that, as a result of its collection activities, the Debtors did not experience
any other actua out-of-pocket expenses, or some other type of diminution in assets.

However, contrary to Ocwen'’ s pogition, when a“willful” violaion of the discharge injunctionisat
issue, damages for mental/emotiona distress may be awarded, despite the absence of any demonstrable
out-of-pocket losses, if two conditions are met: (1) the debtor clearly suffered some appreciable
emationd/mentd harm; and (2) the actions giving rise to the emotiona/mental distress were severe in
nature. Bishop v. U.SBank/Firstar Bank, N.A., (In re Bishop, 296 B.R. 890, 897 (Bankr. S.D.Ga.
2003); Aidllo v. Providian Fin. Corp., 257 B.R. 245, 249 (N.D.II1.2000); Atkinsv. U.SA. (Inre
Atkins), 279 B.R. 639, 644 (Bankr. N.D.N.Y. 2002); InrePoole, 242 B.R. a 112. Asit concerns the
former requirement, actua medicd tesimony is helpful, but not always needed. Id. In this regard, the
greater the extent of the creditor’ s violation, the less corroborating evidence, induding medicd testimony,
that will be needed to establish that the debtor suffered from an gppreciable amount of emotional/menta
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distress so asto be compensable. The converseisasotrue, and thus the less severe the creditor’ sconduct,
the more important corroborating evidence will become, particularly medica tesimony, to sustain a case
for compensatory damages based upon emational/menta distress. In re Atkins, 279 B.R. at 644.

Inlooking at the circumstancesasthey exist inthis case, the facts show that over asgnificant period
of time Ocwen made literdly hundreds of phone cdlsto the Debtors, sometime calling up to eght timesin
asngleday. These phone calls, in addition to greetly disturbing the tranquility of the Debtors household,
caused Mrs. Perviz, on many occasions, to be deprived of deep which, in turn, had an adverse effect on
her work. Inthisregard, Mrs. Perviz repeatedly stated inher testimony that she just wanted the phone cdls
to stop o that her household would no longer be disturbed.

In this Court’s view, given the large volume of calls made by Ocwen to collect on its debt, any
reasonable person would have suffered from an gppreciable amount of emotiona/menta distress. See In
re Miller, 200 B.R. 415, 417 (Bankr.M.D.Ha.1996) (numerous phone cdls will support award of
damages). Asareault, based upon Ocwen' s phone cdls, done, the Court believes that the Debtors have
made out a sufficient basis to warrant an award of compensatory damages for emotiona/menta distress.
However, evenassuming, arguendo, that this was not the case, any doubts asto the Debtors’ entitlement
to compensatory damages are dispdled by those correspondences sent to the Debtors, the contents of
which would have a so caused any reasonable personasgnificant amount of distress. For example, those
lettersinforming the Debtors that they were ligble for the payment of insurance on a house that they had
both abandoned in bankruptcy and then physically vacated, would undoubtably have been met withsome
degree of consternationby asmilarly Stuated debtor. Additiondly, likethe phone calls, the severity of such
stressis clearly compounded by the sheer number of correspondences sent by Ocwen, which, as discussed

earlier, were clearly aimed at collecting on a prepetition debt.
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Thus, in weighing the severity of the above acts, together with the Debtors' testimony relating to
the dgnificant emotiona/menta distressthey incurred as aresult of Ocwen’s collection activities, the Court
finds that a proper assessment of damages for emotiona/menta distress is $2,000.00. Having made this
award of actua damages, one find issue needs to be addressed: Are the Debtors entitled to an award of
punitive damages?

Unlike compensatory damages, punitive damages serve the same purpose as crimind pendties. to
punish a party for ther wrongful conduct and to deter further conduct of that same nature. Memphis
Community Sch. Dist. v. Sachura, 477 U.S. 299, 307 fn.9, 106 S.Ct. 2537, 2543, 91 L .Ed.2d 249.
In Stuations where this policy function would be furthered, most court decisons have held, and this Court
subscribes to the legd tenet that bankruptcy courts have the inherent power to punish parties for their
contemptuous violaion of the discharge injunction through the impaosition of punitive damages. In re
Latanowich, 207 B.R. 326 (Bank. D.Mass 1997); Walker v. M & M Dodge, Inc. (InreWalker), 180
B.R. 834 (Bankr. W.D.La. 1995). The reasoning behind this was well explained in In re Walker: “this
Court does not believe that Congresswould enact 8 524 and not empower bankruptcy courts to dissuade
invidious creditors fromconduct violative of aclear congressond prohibition. To do so would be nothing

more than an exercisein legidaive futility.” 1d. at 849.

However, as in any case, punitive damages are only appropriate where there is some sort of
nefarious or otherwise malevolent conduct. Stachura, 477 U.S. a 307 fn.9. Thus, in Stuations involving
aviolationof the discharge injunction, punitive damages have beenproperly limited to circumstanceswhere
there exists a complete and utter disrespect for the bankruptcy laws. In re Arnold, 206 B.R. 560, 568
(Bankr.N.D.Ala.1997) (punitive damageswarranted where creditor acted willfully and maicoudy inclear
disregard and disrespect of the bankruptcy laws); cf In re Borowski, 216 B.R. 922, 925 (Bankr.
E.D.Mich.1998) (where parties appeared to have been acting more out of ignorance than clear disregard
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and disrespect of bankruptcy laws, requisite maevolent intent to award punitive damageswaslacking.) In
line therewith, this Court has aways exercised great restraint in awarding punitive damages. Evenso, if ever

there was a case cdling for the impogtion of punitive damages, thisisit.

Earlier, and in some detall, the Court has already discussed the harassing nature of the literdly
hundreds of phone calls and numerous letters Ocwen sent to the Debtorsregarding itsdebt. Moreover, the
Court dready discounted Ocwen's two overal justifications for such actions: (1) its contacts with the
Debtorswere meant soldly for informationd purposes; and (2) notices of the Debtors' bankruptcy petition
and subsequent correspondenceswere sent to the improper corporate address. Thus, inlight of the broad
scope of its collection activities, Ocwen's conduct cannot be seen as anything but atotal disrespect for the
bankruptcy system, thereby warranting the imposition of punitive damages.

However, what makes this case especidly egregiousisthat Ocwen'’ s collection efforts, instead of
lessening with the passage of time, became more and more aggressive astime progressed. In fact, in the
beginning, those collection efforts undertaken by Ocwen, dthough they cannot be condoned, seemto have
beenrdatively mild. Inaddition, it appearsthat Ocwen, at the time of the Debtors' bankruptcy filing, initidly
complied with the stay imposed by § 362(a). However, once the Debtors received their discharge,
Ocwen'’ scollectioneffortsbegan to increase in intengty. For example, after the entry of the discharge and
the Debtors vacationof their home, Ocwen took dmost no time inlocating the Debtors at thar new place

of residence.

Ocwen's collection efforts also seem to have increased with intensity the more Mr. Purcel made
an effort to have such activities stopped. In this regard, the facts show that most of the correspondences
sent by Ocwen occurred from April to July of 2003, while Mr. Purcd sent lettersto Ocwen regarding the
illegd nature of ther collectionactivities during this same period of time: respectively, May 1, June 10, and
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July 24, of 2003. Paticularly troubling, is that even after Mr. Purcel brought the indant action to have
Ocwenstopits collection efforts, Ocwen continued to make both phone calls and send correspondences
to the Debtors. In fact, the last contact between Ocwen and the Debtors seemsto have taken place on
September 9, 2003, three months after the instant motionwasfiled and just alittle over one month before
the instant hearing was held.

Thus, based upon these facts, this is not Smply a case of a creditor who chose to ignore the
discharge injunction. Rather, Ocwen’s actions are demondrative of a creditor who conscioudy decided
that it, unlike other creditors, was not subject to the discharge injunction. Moreover, thisis not the case of
asmdl unsophisticated creditor whose knowledge of the bankruptcy processis limited; instead, Ocwen
has avalable at its digposable the means to fully know the law, and the ability to ensure compliance
therewith. Under such circumstances, the impostion of punitive damages is absolutely necessary to
preserve the integrity of the bankruptcy sysem. Asobserved in In re Latanowich, when addressing an

award of punitive damages for aviolation of § 524:

consequentia damages do little more than di spossessthe contemnor of itsill-gotten
gains, whichleavesit inno worse apositionthan if it had not violated the law at dl.
This gives [the creditor] no incantive to discontinue its unlavful practice. In the
form of punitive damages, the Court will supply this incentive by making it
sgnificantly more cogtly for [the creditor] to do business by illegal methods than
by legd ones.

207 B.R. 326, 338 (Bankr. D.Mass.1997).

At the same time, the Supreme Court of the United States has held that punitive damages are
subject to the due process clause of the United States Condtitution, and thus may not be imposed with
impunity; in establishing a limitation on punitive damage awards, the Supreme Court set forth three
guideposts: (1) the degree of reprehensihility of the defendants misconduct; (2) the disparity between the
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actual or potentia harm suffered by the plaintiff and the punitive damages award; and (3) the difference
between the punitive damages awarded by the jury and the avil pendties authorized or imposed in
comparable cases. BMWof North America, Inc. v. Gore, 517 U.S.559, 575,116 S.Ct. 1589, 1598-99,
134 L_.Ed.2d 809 (1996).

Intaking dl the above consderations into account, the Court is of the Opinionthat the Debtorsare
entitled to anaward of $8,000.00 in punitive damages, an amount which, given the representability of the
Ocwen'’ sconduct, sufficiently punishes, but is not out of linewithawards made by other courts.® Inmaking
this award, however, the Court o gives thiswarning: If Ocwen should gppear on a matter that, like in
this case, involves acomplete and utter disrespect for the automatic stay and/or the discharge injunction,
this Court will not hestate to impose punitive damages in ever increasing amounts until Ocwen feds it
necessary to comply with the bankruptcy laws as promulgated by the Congress of the United States.

Onefind note for the record. This Court’s decision should not be taken to reflect negatively on
attorney Mark Bredow’ s handling of this case. Inthis Court’ sview, Mr. Bredow handled thiscaseinavery
competent and professional manner. The facts as they exist in this matter, however, were smply too

egregious to have been presented in a pogtive light.

5

In re Shade, 261 B.R. 213 (Bankr.C.D.111.2001) (awarding $9,000.00 in punitive damages);
McCormack v. Federal Home Loan Mortgage Corp. (In re McCormack), 203 B.R. 521
(Bankr.D.N.H.1996) (punitive damages award of $10,000.00); Varela v. Ocasio (In re Ocasio),
272 B.R. 815, 825 (1% Cir. B.A.P. 2002) (upholding award of $9,000.00 in punitive damages); In
re Baker, 140 B.R. 88 (D.Vt. 1992) (upholding award of $10,000.00 in punitive damages); In re
Bishop, 296 B.R. 890 (Bankr. S.D.Ga. 2003) (imposing punitive damage award of $50,000.00).

Page 23



InrePerviz
Case No. 02-35202

In reaching the conclusons found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsd, regardless of whether or not they are specificdly referred to in this Opinion.

Accordingly, itis

ORDERED that Ocwen Federa Bank, FSB, is hereby adjudged to be in Civil Contempt for
violating this Court’ sorder of discharge, dated December 6, 2002, and the discharge injunctionas set forth
under 11 U.S.C. § 524(a).

ItisFURTHER ORDERED that asasanctionfor itscontempt, the Debtors, Osmanand Sanela
Perviz, shdl collectively be entitled to a judgment in the amount of Ten Thousand dollars ($10,000.00), of
which Two Thousand dollars ($2,000.00) represents actua damages and Eight Thousand dollars
($8,000.00) is for punitive damages.

ItisFURTHER ORDERED that as a sanction for its contempt, Jerry Purcd, attorney for the
Debtors, shdl be entitled to ajudgment for his fees and expenses in the amount of Two Thousand Five
Hundred Fifty-five dollars ($2,555.00).

ItisFURTHER ORDERED that the Clerk, United States Bankruptcy Court, enter monetary

judgments in accordance with the above orders.
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Dated:

Richard L. Speer
United States
Bankruptcy Judge
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